[image: image1.png]L%‘dlaw

SOLICITORS





OPTIONS AVAILABLE TO BODIES CORPORATE ON THE EXPIRATION OR TERMINATION OF MANAGEMENT RIGHTS AGREEMENTS

We are seeing now an increasing number of bodies corporate facing the issue of what they are to do upon the expiration of management rights agreements.  Many Agreements which have been deemed by the provisions of the Body Corporate and Community Management Act 1997 (“the BCCM Act”) and the Body Corporate and Community Management (Standard Module”) Regulation 1997 (“Standard Module”) to be for a maximum of ten years are now expiring.

Many bodies corporate are asking what should they do, what are they required to do and what can they do upon the expiration of the management rights agreements. 

What are management rights?

The management rights are the caretaking and letting agreements granted by the body corporate to, usually, an onsite manager.

The management rights represent a very valuable asset for which purchasers usually pay a substantial sum to acquire; often in the millions of dollars. The purchase price is paid either to a developer or alternatively to someone who already possesses management rights granted by a Body Corporate.

In circumstances where a person is the recipient of a grant of management rights from the body corporate (either because the previous rights have expired or have been terminated) they are effectively receiving a very substantial windfall gain.  This is because the recipient is not paying for the management rights, on account of the inability of a body corporate from selling or requiring the payment of any commission or reward for the grant as contained in the BCCM Act.

Management Rights are a depreciating asset, because they have a limited duration; i.e. a maximum of ten years in the Standard Module.  A purchaser of management rights should aim to recoup the entire purchase price and make a profit by the end of the agreement, otherwise they have paid too much for them.

This is because at the end of the Agreement there are no management rights to sell.  This also means that Management Rights that have, for example, only three years left are worth substantially less than Management Rights that have the full ten years to run.  

A common occurrence, upon a renewal of management rights is that the Manager takes the opportunity to sell them.  This is because this is the time that the Management Rights are their most valuable.  

Committee’s and Body Corporate’s Duty and obligation

The first thing that should be said is that the current managers are not entitled to an extension or a renewal of their agreement as of right and the body corporate should not feel obliged to grant a new agreement or extension to the managers.  

The BCCM Act and the Standard Module expressly states that the caretaking and letting agreements are for a maximum of ten years (Accommodation Module is 25 years).  At the end of the term of the Agreements there is no option or right for the holder of the management rights to a further term.

Accordingly, a body corporate is protected by the provisions of the BCCM Act from any claim that a manager may bring because they feel aggrieved about the failure to renew or extend the management agreements.

Therefore, the Body Corporate have no obligation to renew the management agreements.  

The Body Corporate does have a duty cast upon it by the provisions of the BCCM Act to act reasonably.  This means that decisions made by it should be reasonable, taking into account the interests of all lot owners.

This means that a decision made on this issue must be objectively in the best interests of the scheme as a whole.

The other important point is that a body corporate is prohibited by the BCCM Act from selling its management rights.

We confirm that this issue is a very important one for a body corporate as a whole and that the Committee should not expose itself to any potential claim by recommending one particular option over another.

In this regard, a committee should present all available options to the body corporate for it to decide in general meeting. 

Options 

We detail below some available options to the body corporate.  The list of options is intended to be illustrative and not exhaustive.  

1. Renew Management Rights for the Requested Ten Years

A Body Corporate could simply grant the request of the manager and renew the agreements on the same remuneration for a further ten years (25 years in Accommodation Module).  As stated this represents a substantial windfall gain to the Managers as they are not paying for a new year agreement and accordingly are not in the position where they have to recoup a multi-million dollar investment.  They are getting it for free.

In the event that the Management Rights are sold the body corporate may find itself in the position that the new managers are not as good and they are stuck with the bad manager for the duration of the agreement or alternatively may need to expend a substantial sum of money in legal fees to terminate the agreements if the Manager is in breach.

The body corporate could build in some performance requirements into the agreement as a Body Corporate can insist that the agreement be on terms satisfactory to it.

2. Employ an onsite manager

A Body Corporate could directly employ an onsite manager who would be directly responsible to the Committee.  The Manager would be a body corporate employee.  This gives a Body Corporate a greater degree of flexibility in replacing the manager in the event that they are not the correct person for the position.

The downside of this option would be that it does not address the needs of any lot owners who require an onsite letting agent.

A body corporate could however still grant onsite letting agents rights to a person or lot owners could use an offsite agent to let their lots.

3. Lot Owners form a Management Company 

Lot Owners could determine not to renew the management agreement with the current managers and instead grant them to their own company comprising all of the lot owners.

The Company would have a shareholders agreement that required the share to be sold at the same time the unit was sold.

This gives the lot owners of the body corporate greater control over the maintenance of their building.  It would be envisaged that this company would then employ a person to carry out the day to day management functions.

This option would allow the Company to sell the management rights and distribute the sale proceeds to the members in the event that it was determined that the lot owners did not want to continue to manage their own building. 

4. Grant one year agreement only renewable at option of the Body Corporate

A Body Corporate could merely grant management rights for a one year duration at a time.

This would give the flexibility to a Body Corporate to replace the Manager in the event of a dispute or failure to adequately perform the tasks under the agreement. 

This would mean that a body corporate would not lock itself into the prospect of having a manager, with whom it could not work with for the duration of the agreement.  

This would also have the benefit of a Manager wanting to perform well so that a Body Corporate will renew the agreement at the end of the year.

5. Renew for a term but at reduced remuneration

A Body Corporate could grant new agreements to the current manager for a new term.  However, the remuneration could be adjusted to reflect the fact that the manager does not have to recoup the capital investment in the acquisition of the rights.  This is because there would be no such acquisition price.

Therefore the costs to the body corporate could be substantially reduced by reducing the caretaking fee.  The Manager would have to make the bulk of its income from the letting rights. 

Reception Area

A major factor to be considered in assessing the correct option for a body corporate will be whether the reception is part of the management lot or is on common property.  If the reception is part of the manager’s lot the body corporate may need to set up an alternative reception on common property if it is unable to negotiate the acquisition and or use of the reception either by lease or purchase.

Conclusion

The above list as stated is not exhaustive but is to provide a range of alternatives for a body corporate to consider on the expiration of management rights agreements.

There will no doubt be negotiations with the current manager to state their case as to why they should be entitled to a new agreement.  The body corporate may well end up determining that such a course may be in the best interests of the scheme.

The body corporate, however, should explore all options available to it before any decision is made.

If you have any queries regarding the issues discussed please contact us.

Disclaimer

The above is for discussion only and is not to be relied upon as legal advice.  A lot owner or body corporate should seek specific legal advice in relation to any issues relating to management rights relevant to its own special circumstances.

