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APPEALS UNDER THE BODY CORPORATE AND COMMUNITY MANAGEMENT ACT 1997

WHAT CAN BE APPEALED UNDER THE BCCM ACT

1. Adjudicators Orders Part 11 Chapter 6

a. There must be an application made under Chapter 6

b. There must be an order of an adjudicator under Chapter 6 (including a specialist adjudicator   (Other than a consent order)

c. There is an “Aggrieved Person” who is

i. The applicant

ii. The body corporate

iii. A person against whom an order is made

iv. A person  who made a submission pursuant to s243 (a person affected by the order) or s271 (1)(c) (a person whom the adjudicator considered may have been able to help resolve issues)

d. The Appeal is to a District Court

e. The appeal can only be on a question of law

i. The appeal is not a rehearing

ii. No new evidence can be presented 

iii. The Court can only consider what was before the adjudicator

f. Time for making appeal

i. Must commence within 6 weeks

ii. Court can on application grant leave if outside this period,

g. Powers of court on appeal

i. The court may

1. Confirm or amend the order

2. Set aside the order or substitute another order

3. Refer the order back to the adjudicator with a direction having regard to the question of law

ii. The court can only amend or substitute an order if the adjudicator had jurisdiction to make the order in the first place

2. Decisions Chapter 7 Part 1

a. There must be a decision, which is 

i. If action taken by the Commissioner if such action is

1. rejection of application under section 241

2. withholding permission to change the application

3. imposition of conditions on permsion to change the application 

ii. a refusal by an adjudicator to waive non compliance under section 242(3)(b) regarding the time frame for making the application 

b. A person must be aggrieved by a decision

c. The appeal is to a district court 

d. The appeal is a rehearing 

e. Time for making appeal 

i. Can be anytime but 

ii. Must be within 6 weeks of reasons being given

iii. Court can extend the time for filing notice

f. Powers of court on appeal

i. The court 

1. has the powers of the decision maker

2. is not bound by rules of evidence

3. must comply with natural justice

4. may hear the appeal in court or chambers

COMMENCING AN APPEAL

1. Preliminary Steps

a. Natural persons/corporations 

b. Body Corporate An Appeal is commencing a proceeding (it is not continuing an existing proceeding)

i. Must be resolution in General Meeting 

1. Restricted issue for committee (ref) section 26 Standard Module excludes prescribed chapter 6 proceedings but specifically states that does not include an appeal.

2. Ordinary Resolution Section 312 (2) (d)  A special resolution is not required.

ii. Spending limits Section 104 Standard Module

1. relevant limit for major spending $250 per lot

2. Need two quotes unless exceptional reasons

iii. Special Levy

1. S95(2) Standard Module if a liability arises for which no or inadequate provision was made in the budget the Body Corporate must strike a special levy

2. Engage Lawyers

3. File Notice of Appeal

a. Notice must comply with the court rules 

i. If whole or part of order is being appealed

ii. Grounds of the appeal

iii. Whether appellant will seek to put further evidence before the court

iv. Name and address of each respondent 

v. Address for service

4. Serve outline of argument within 28 days of filing notice of appeal

5. Confer with other party (DC practice direction

a. Matters in issue in the appeal

b. Whether further evidence is to be put before the court

c. How long is appeal estimated to take

6. Sign certificate of readiness

DEFENDING AN APPEAL 

1 Preliminary Steps

a. Natural persons/corporations 

b. Body Corporate 

i. Not a restricted issue for committee but 

ii. Spending limits Section 104 Standard Module

1. relevant limit for major spending $250 per lot

2. Need two quotes unless exceptional reasons

iii. Special Levy

1. S95(2) Standard Module if a liability arises for which no or inadequate provision was made in the budget the Body Corporate must strike a special levy

1 Engage Lawyers

2 File Notice

a) Notice of Address for service within 14 days

b) Notice of Contention where respondent contends order should be affirmed on a ground other than a ground relied on by the adjudicator

c) Notice of Cross Appeal where respondent contends that the decision appealed from should be varied 

3 File and serve outline of argument within 28 days of receipt of Appellants outline

4 Confer with other party (DC practice direction

a) Matters in issue in the appeal

b) Whether further evidence is to be put before the court

c) How long is appeal estimated to take

5 Sign certificate of readiness

STAY OF OPERATION OF ORDERS

1. Must make application for a stay (Appeal does not cause stay of order)

2. Stay can be on any conditions imposed by court or adjudicator 

3. Stay operates for period stated in the order 

4. Stay may be revoked or varied

HEARING OF APPEAL

1. The rules of the Court apply 

2. Costs usually follow the event ie successful parties costs are paid by the unsuccessful parties costs

APPEALING AN APPEAL

Appeals can be made from a District Court appeal to the Court of Appeal

IS IT POSSIBLE TO LIMIT LIKELIHOOD OF NEED FOR AN APPEAL

1. seek the right relief for the problem

2. Properly frame submissions

3. Refer to relevant provisions of the Act and Module

4. Refer to relevant case law

5. Engage lawyers for more complex applications







